


















































































SETTLEMENT AGREEMENT

This Settlement Agreement ("Agreement") is made effective as of this 1lth

day of September 2001 ("Effective Date"), by and between the City of San Jose ("San

Jose"), the City of Salinas ("Salinas") and Coyote Valley Research Park LLC ("CVRP").

Slalinas. .San Jose and CVRP are referred to collectively herein as the "Parties" and each

individuailv as a "Pady".

RECITALS

A. WHEREAS, on or about October 24, 2000 and Novemb er 7 , 2000 ,

the City Council of San Jose considered and approved various land use entitlements

relating to Coyote Valley Research Park. Pursuant to such project approvals, Coyote

\/alle), Research Park anticipates the development of an approximately 688-gross acre

sitc 
"\tirh 

approximately 385 net acres of office/research and development/assembly and

light manurfacnrring uses. Construction of building space would total up to 6.6 milljon

square feet. Specifically, the City Council of San Jose made the following

determinations: ( l) the project will 
'have 

a significant effect on the environrnent, (2) an

environmental irnpect report was pr,3liared and certified for the project pursr-rant to the

provisions of the California Environmental Quality Act, Califomia Public Resources

Code $21000 et. sr1q. ("CEQA"), (3i mitrgation measures were made a condrtion of

approval of the projcct, and (4) a statement of overriding considerati,:ns rvas adopted fol'

the project.
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B. WHEREAS, on or about November 27,2000, Salinas filed an action

relating to the project pursuant to the California Environmental Quality Act, Public

Resources Code $ 21000 et seq., encaptioned City of Salinas v. City of San Jose, City

Council of San Jose, et al., Santa Clara County Superior Court No. CV7942I2b (the

"Litigation").

C. WHEREAS, the Mayor's Housing Production Team of San Jose'has

recommended a range of actions designed to lead to the creation of new housing units,

which have been reviewed by and approved by the City Council of San Jose.

D. WHEREAS, San Jose has initiated proceedings to accelerate the

preparation of a Specific Plan for the Central Coyote Urban Reserve which would

mandate that twenty percent of all units be deed-restricted below market rate units.

E. WHEREAS, Cisco Systems, Inc. ("Cisco"), 4 member of CVRP,

operates the Cisco Networking Academy Program, a partnership between Cisco,

education, business, govemment and community organizations, to provide internet

technology skill.

F. WHEREAS, pursuant to the provisions of CEQA, Salinas, San Jose,

and CVRP have been engaged in discussions in an effort to resolve the Litigation.

G. WHEREAS, as set forth more fully below, the Parties hereto desire

to fully settle, compromise, and resolve the Litigation and any disputes and controversies

relating to the CVRP Project (as defined in section 1.1 below). Following extensive

settlernent discussions and negotiations, the Parties have agreed to a settlement, the terms
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and conditions of which are set forth below and constitute the mutual understanding of

the Parties.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual terms, covenants,

conditions, promises, and benefits contained herein, and for other good and valuable

consideration, the Parties agree as follows:

1. DEFINITIONS. For the purposes of this Agreement, the following

terms shall have the meanings set forth below:

1.1. CVRP Project. The term "CVRP Project" shall mean that

project: (a) described in the Draft Environmental Impact Report for Coyote Valley

Research Park, dated February 2000 at pages 1 through 33, as amended by the First

Amendment to the Draft Environmental Impact Report, the Additions to Coyote Valley

Research Park Final Environmental Impact Report, and the Addendr"rm to Coyote Valley

Research Park Final Environmental Impact Report (collectively, the "CVRP Project

EIR"); (b) as may be amended pursuant to the CVRP Project Approvals (defined in

Section 1.3 below) and CVRP Subsequent Project Approvals (defined in Section 1.4

below); and/or (c) as may be amended pursuant to and/or consistent with the terms of this

Agreement.

1.2. Bailelr Extension Project. The term "Bailey Extension

Project " shall mean the Bailey/U.S. 101 Interchange and grade separation project as

generally described at pages 1 through 27, inclusive, in the U.S. 10l/Bailey Avenue
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Interchange, Monterey Road Bailey Avenue Interchange and Related Bridges and

Overcrossings Draft Environmental Impact Report (September 1991) as modified by

Final Environmental Impact Report for the Bailey Extension Project and the Addendum

to the Final Environmental Impact Report for the Bailey Extension (Febnrary 1999) as

may be amended by CVRP Project Approvals and CVRP Project Subsequent Approvals.

1.3. CVRP Project Approvals. The term "CVRP Project

Approvals" shall mean the project approvals for the approval, permitting, entitlement,

development and operation of the CVRP Project and the Bailey Extension Project,

including without limitation: the CVRP Project EIR certified by San Jose on October 24,

2000; the Development Agreement ("DA") between San Jose and CVRP approved by

San Jose on November 7,2000 and executed by CVRP on December 7,2000 and by San

Jose on January 17 ,2001; the amendments to the Master Development Plan for the North

Coyote Valley Campus Industrial Area approved by San Jose on October 24,2000; the

rezoning of the CVRP Project site to (A)PD Planned Development Zoning District

approved by San Jose on November 7 ,2000 ("Rezoning"); the Mitigation Monitoring

and Reporting Program ("MMRP") approved by San Jose on October 24,2000 in

connection with the CVRP Project; all approvals and agreements related to the Bailey

Extension Project; all approvals related to the formation of the Community Facilities

District No. 5; the Land Transfer and Maintenance Agreement approved by San Jose on

October 24,2000 and by the Santa Clara Valley Water District; the Master Cooperation

Agreement between CVRP and San Jose approved by San Jose on October 24,2000; the
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Norlh Coyote Valley Incentive Zone adopted by San Jose on November 7 ,2000; all

approvals listed on Exhibit C to the Master Cooperation Agreement; and the

appropriations ordinance and funding sources resolution amendments in the Water Utility

Fund, Water Utility Capital Fund, and Treatment Plan Connection Fee Fund adopted by

San Jose on November 7.2000.

L4. CVRP Project Subsequent Approvals. The term "CVRP

Project Subsequent Approvals" shall mean: (1) all resource agency permits and additional

approvals for the CVRP Project and/or Bailey Extension Project, including, but not

limited to, any permits and approvals issued by the United States Fish and Wildlife

Service, National Marine Fisheries Service, United States Army Corps of Engineers,

Department of Safety of Dams, State and Regional Water Quality Control Boards, the

California Department of Fish and Game, and Santa Clara Valley Water District; (2) any

and all permits, approvals and entitlements issued in furtherance of this Agreement, the

Master Cooperation Agreement or the approvals listed on Exhibit C to the Master

Cooperation Agreement; (3) any subsequent approvals, permits and entitlements for the

CVRP Project and the Bailey Extension Project including without limitation, subdivision

improvement plans, final maps, tentative maps, building permits, construction

agreements, planned development permits, grading permits, certificates of occupancy and

all approvals listed on Exhibit D to the Master Cooperation Agreement; and (4) any

amendments or modifications to any of the CVRP Project Approvals, and/or any of the
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foregoing approvals, permits, entitlements, plans, maps, permits, agreements or

certificates, consistent with the terms of this Agreement.

1.5. Salinas. The term "Salinas" shall mean the City of Salinas

and its elected and appointed officials.

1.6. Hinder the CVRP Project. The phrase "hinder the CVRP

Project" shall mean to directly or indirectly: (a) impair the development or use of the

CVRP Project and/or the Bailey Extension Project as set forth in the CVRP Project

Approvals, the CVRP Project Subsequent Approvals and/or the Housing Site

Entitlements (as defined in Section 1.9); (b) delay, change the process for issuance of, or

otherwise interfere with, any CVRP Project Approvals, CVRP Project Subsequent

Approvals or the Housing Site Entitlements (as defined in Section 1.9); or (c) increase the

cost of processing, development, construction, ownership, occupancy, or operation, or

adversely affect the timing of the development, occupancy and/or build-out, of the CVRP

Project or the Bailey Extension Project.

L.7. Effective Date. This Agreement shall be effective as of the

date when all of the following conditions have occuned: (a) Salinas' City Council has

ratified and approved the terms of this Agreement; (b) San Jose's City Council has

ratified and approved the terms of this Agreement; and (c) all of the signatories for all

Parties as set forth below have signed the Agreement. Notwithstanding the foregoing,

this Agreement shall not be effective unless all of the conditions set fofth in this

Section 1.7(a)-1.7(c), inclusive, have occurred on or before September 1 1, 2001 .
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1.8. Reserved Site. The term "Reserved Site" shall mean that a

site consisting of between fifty (50) and seventy-five (75) acres located within the CVRP

Project Site as selected by CVRP in its sole and absolute discretion.

I.9. Housing Site Entitiements. The term "Housing Site

Entitlements" shall mean the General Plan Amendment and PD Zoning permitting

residential use of a site in the vicinity of the CVRP Project as set forth more particularly

in Section 2.2.1 of this Agreement and any subsequent PD Permits, subdivision

improvement plans, final maps, tentative maps, building permits, condominium plans,

grading permits, resource agency permits and certificates of occupancy related to or in

furtherance of the General Plan Amendment and PD Zonrng.

1.10. First Commercial Building Permit. The term "First

Commercial Building Permit" shall mean the building permit issued by San Jose pursuant

for the construction of a commercial building for the initial phase of the CVRP Project.

The phrase "commercial building" shall mean any struchrre more than 50 percent of

which is classified in the 1997 Uniform Building Code or 1998 California Building Code

as Occupancy Group B (Business), Occupancy Group F (Factory and Industrial),

Occupancy Group S-1 and S-2 (Storage), or Occupancy Group H-6 and H-7 (low grade

Hazardous). Notwithstanding the foregoing, the phrase "commercial building" shall not

include any fire station and/or infrastmchlre improvements to be constructed in

connection with the CVRP Proiect.
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2. LIMITATION ON DEVELOPMENT OF CVRP PROJECT.

2.L Selection of Reserved Site. CVRP shall select and designate

the Reserved Site within 180 davs of the Effective Date of this Asreement.

2.2. Limitation. CVRP shall take no action to (a) develop more

than five (5) million square feet of campus industrial development within the CVRP

Project as set forth in to CVRP Project Approvals and CVRP Project Subsequent

Approvals; or (b) use the Reserved Site for campus industrial development until such

time as any one (1) of the following events occurs:

2.2.I. Approval of Entitlements Permitting Residential Use

in Vicinitlr of Project . San Jose approves a General Plan Amendment and PD zoning

permitting residential use of a site within the vicinity of the CVRP Project. The General

Plan designation in the General Plan Amendment for such site shall be twenty-five (25)

to forty (40) dwelling units per acre and shall permit the construction and development of

approximately 2,000 to 3,000 dwelling units. The PD Zoning for such site shall be for

the lesser of 2,000 to 3,000 dwelling units or the maximum number of dwelling units

permitted by the General Plan Amendment if and as approved by San Jose and shall

provide that twenty percent (20%) of the housing units shall be made affordable as

determined by San Jose. Notwithstanding the foregoing, the agreements set forth in this

Section 2.2.1 shall not commit San Jose to any particular course of action with respect to

the approval of the General Plan Amendment or PD Zonrng described above.
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2.2.2. Commencement of Specific Plan Process for Central

Coyote Urban Reserve. San Jose commences the process for preparing a Specific Plan

permitting residential use in the Central Coyote Urban Reserve. Notwithstanding the

foregoing, the agreements set forth in this Section2.2.2 shall not commit San Jose to any

particular course of action with respect to the Specific Plan for the Central Coyote Urban

Reserve.

2.2.3. Issuance of Building Permits. San Jose issues building

permits for 2000 housing units that are (a) within a ten-mile radius of the CVRP Project

and (b) in addition to the housing sites identified in San Jose's General Plan as of October

24.2000.

3. RBGIONAL TRANSPORTATION.

3.1. Consultine Services. For a period of two (2) years

("Consultant Period"), CVRP shall pay for the services provided by a qualified consultant

selected by Salinas to address regional transportation issues. Salinas shall be responsible

for the development of the appropriate scope of work to be performed by the consultant.

Notwithstanding the foregoing, CVRP shall not be obligated to expend funds in excess of

Two Hundred Fifty Thousand and No/l00 dollars ($250,000.00) in retaining and paying

the consultant pursuant to this Section 3.1. The Consultant Period shall begin to run sixty

(60) days after issuance of the First Commercial Buiiding Permit.
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3.2. Consideration of Consultant Traffic Study. In the event that

the consultant retained pursuant to Section 3.1 above prepares a regional traffic study and

Salinas submits such study in connection with any project (as that term is defined in

Section 21065 of the California Public Resources Code and Section 15378 of the CEQA

Guidelines) under review by San Jose, San Jose shall consider and review the submitted

regional traffic study in such manner as required by the California Environmental Quality

Act, California Public Resources Code $ 21000 et seq. Notwithstanding the foregoing,

nothing in this Section 3.2 shall commit San Jose to any particular course of action with

respect to its consideration of the regional traffic study or the project for which the

regional traffic study has been submitted.

3.3. Endorsement of Caltrain Extension to Salinas. Upon

presentation by Salinas to San Jose of a resolution from Transportation Authority of

Monterey County endorsing the extension of Caltrain to Salinas, San Jose shall submit to

the San Jose City Council, for its consideration, a resolution endorsing the extension of

Calhain to Salinas. San Jose staff shall recommend to the San Jose City Council that it

adopt a resolution endorsing extension of Caltrain to Salinas. Notwithstanding the

foregoing, nothing in this Section 3.3 shall commit the San Jose City Council to any

particular course of action with respect to the endorsement of the extension of Caltrain to

Salinas.
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4. NETWORKING ACADEMIES.

4.1. Continued Support. Cisco, tlirough the existing Cisco

Networking Acaderny Program, shall continue to work with Salinas in connection with

the continued development of local networking academies at Hartnell Community

College and Mission Tr:ails ROP with the goal of ensuring those local academies are

operating at firll capacity.

4.2. Contribution. CVRP shall contribute to Salinas the sum of

Twenty Thousand and No/100 Dollars (520,000.00) to defray the cost of training

instructors at Hartnell Community College or Mission Trails ROP in connection with

Cisco Networking Academy Program.

5. MONTEREY COUNTY AFFORDABLE HOUSING TRUST

5.1. Amount of CVRP Contribution. CVRP shall contribute on a

matching fund basis the sum of One Million and No/l00 Dollars ($1,000,000.00) to an

affordable housing trust fund established for Monterey County ("Monterey County \

Affordable Housing Tmst Fund") that is similar to the Silicon Valley Manufacturing

Group's Affordable Housing Trust Fund.

5.2. Time of Contribution. Salinas shall have a period of three (3)

years ("Matching Period") to obtain nonrevocable matching contributions for the

Monterey County Affordable Housing Tmst Fund in the amount of One Million and

No/100 Dollars ($1,000,000) ("Matching Funds"). Within ninety (90) days of CVRP's

FUND.
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receipt of appropriate evidence that Salinas has obtained the Matching Funds, CVRP

shall make the contribution identified in Section 5.1 . The Matchine Period shall

commerce to run at the issuance of the First Commercial Building Permit.

5.3. Inabilit), to Obtain Matchine Funds. If after the expiration of

the Matching Period, Salinas has been unable to obtain the full amount of the Matching

Funds, then, within ninety (90) days of CVRP's receipt of appropriate evidence that

Salinas has obtained some amount of Matching Funds, CVRP shall make a portion of the

contribution identified in Section 5.1 in an amount equal to the amount of Matching

Funds obtained by Salinas, provided however, that in no event shall the contribution

made by CVRP be less than the sum of Five Hundred Thousand and No/l00 Dollars

($500,000.00). CVRP's obligation to provide Matching Funds shall terminate at the

expiration of the Matching Period regardless of whether Salinas obtains additional

Matching Funds after the expiration of the Matching Period.

5.4. Technical Assistance. San Jose and CVRP shall use their best

efforts to cause the Silicon Valley Manufacturing Group to provide technical assistance

to Salinas with respect to the formation of the Affordable Housing Trust Fund.

6. DISMISSAL OF LITIGATION. Within five (5) business days of

the Effective Date of this Agreement, Salinas shall dismiss the Litigation with prejudice

and shall notify the Courl that it is withdrawing any and all papers filed by Salinas in

connection with the Litieation.
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7. SETTLEMENT WITH COUNTY OF SANTA CRUZ. If the

total amount of monetary contributions being provided to the County of Santa Cruz by

CVRP in connection with the settlement of the litigation encaptioned Countty of Santa

Cruz v. City of San Jose, City Council of the City of San Jose, Santa Clara County

Superior Court No. CV 794209 (the "Santa Cruz Litigation") is greater than the total

amount of monetary contributions being provided by CVRP to Salinas pursuant to

Sections 3.1,4.2 and 5.1 of this Agreement, then CVRP shall increase the amount of

monetary contributions being provided to Salinas pursuant to this Agreement so that the

total amount of monetary contributions being provided to Salinas pursuant to this

Agreement is equal to the total amount of the monetary contributions being provided to

the County of Santa Cruz in connection with the settlement of the Santa Cruz Litigation.

8. PAYMENT. CVRP shall not be obligated to make any of the

monetary contributions set forth above in Sections 3.1 ,4.2,5.1 and 7 of this Agreement

until the issuance of the First Commercial Building Permit. Upon issuance of the First

Commercial Building Permit, then CVRP shall make the contributions to Salinas required

by Sect ions 3.1,  4.2,5.1 and 7 as fo l lows:

8.1.1. Consultant Services Contribution. Salinas shall be

entitled to select the consultant retained pursuant to Section 3.1 within sixty (60) days

after issuance of the First Commercial Building Permit Llpon such terms and conditions as

are consistent with Section 3.1 . Salinas shall forward the consultant's invoices for the
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services rendered on a monthly basis and CVRP shall pay these invoices within thirty

(30) days of receipt consistent with the terms of Section 3.1.

8.1.2. Network Academlz Contribution. CVRP shall make

the contribution to Salinas set forth in Section 4.2 of this Agreement within sixty (60)

days after issuance of the First Commercial Building Permit.

8.1.3. Affordable Housing Trust Fund. Contribution. CVRP

shall make the contribution set forth in Section 5.1 of this Agreement to the Monterey

County Affordable Housing Trust Fund as is consistent with the terms of Sections 5.2

and 5.3, inclusive, of this Agreement.

8.1.4. Additional Consideration. CVRP shall make any

additional contribution required by Section 7 of this Agreement within sixty (60) days of

after the later to occur of (a) the issuance of the First Commercial Building Permit or (b)

the execution of a written amendment to this Agreement identifying the type, nature and

amount of any sLrch additional contribution.

9, FUTURE CHALLENGES.

9.1. Restricted Activity Relating to CVRP Project and Bailey

Extension Project. Except for the obligations set forth herein, Salinas agrees and

covenants that it shall not itself, nor counsel others to, directly or indirectly, initiate, aid,

request, encourage, file, fund or participate in (i) any administrative hearing, litigation or

other action related in any way to any aspect of the approval, permitting, entitlement,

development, construction or operation of the CVRP Project, the Bailey Extension
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Project, the CVRP Project Approvals, the CVRP Project Subsequent Approvals, the

Housing Site Entitlements, or otherwise hinder the CVRP Project, (ii) any legislation,

initiative, referendum or moratorium which would in any way hinder the CVRP Project

and/or affect, in any way, the approval, permitting, entitlement, development,

construction, occupancy or operation of the CVRP Project, the Bailey Extension Project,

the CVRP Project Approvals, the CVRP Project Subsequent Approvals; or the Housing

Site Entitlements or (iv) any community meetings, proceedings or other events which

have as a topic any form of opposition to the CVRP Project, the Bailey Extension Project,

the CVRP Project Approvals, the CVRP Project Subsequent Approvals, or Housing Site

Entitlements.

9.2. No Comments. Without the express written consent of San

Jose and CVRP, Salinas shall not submit formal or informal, prepared or unprepared, oral

or written comments, or testify in front of, or aid, encourage, assist or collaborate with

(monetarily or otherwise) any other party in submitting oral or written comments to or

testifying in front of, (1) any reviewing authority or agency, or (ii) any media entity or

representative thereof, with respect to the CVRP Project, the Bailey Extension Project, or

any of the CVRP Project Approvals, CVRP Project Subsequent Approvals or Housing

Site Entitlements.

9.3. Release Relating to CVRP. Project and Bailelr Extension

Project. Except for the obligations provided herein, Salinas hereby unconditionally

releases, remises, acquits and forever discharges CVRP and San Jose, and each of their
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respective representatives, attorneys, employees, agents, heirs, officers, directors,

successors and assigns, members, affiliates, partners, joint venfurers, subsidiaries,

parents, receivers, ttustees and shareholders (collectively, "Released Parties") from

claims or causos of action, including any and all administrative or judicial hearings or

appeals, or any other litigation in a court of law, either at law or in equity, of any kind,

nature and description, presently known or unknown and whether presently existent or

nonexistent, or any legislation, initiative, referendum or moratorium, that would hinder

the CVRP Project and/or affect, in any way, the approval, permitting, entitlement,

development, occupancy or operation of the CVRP Project, the Bailey Extension Project,

the CVRP Project Approvals, the CVRP Project Subsequent Approvals or Housing Site

Entitlements which Salinas has had, now has or may have in the future against San Jose

or CVRP or their respective Released Parties.

Waiver of California Civil Code Section 1542.Salinas asrees

that the release contained in Section 9.3 extends to all claims of any kind or nature,

whether known or unknown, suspected or unsuspected, and in that regard Salinas

acknowledges that it has read, been advised by counsel concerning, and considered and

understand the full nahtre, extent and import of the provisions of Section 1 542 of the

Civil Code of California, which reads as follows:

A general release does not extend to claims which
the creditor does not know or suspect to exist in his
favor at the time of executing the release, which if
known by him must have materially affected his
settlement with the debtor.
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Salinas further declares that it knowingly and willingly enters into this Agreement

notwithstanding the provisions of Section 1542 of the Civil Code of California. Salinas,

upon the advice of counsel, waives and relinquishes, now and forever, any and all rights

tlrat it now has or may have in the future under Section 1542 to the fullest extent allowed

by law. Salinas agrees and represents that it fully understands the statutory language of

Civil Code Section 1542 and with this understanding, nevertheless, elects to and does

assume all risks for rights, claims, demands, obligations, causes of action or liabilities,

known or unknown, heretofore and hereafter arising in connection with the subject matter

of this Agreement.

Salinas hereby expressly, knowingly, and voluntarily waives and relinquishes any

and all rights and benefits that it may have under California Civil Code Section

1542 with respect to the actions identified in Section 9.3.

10. PUBLIC SUPPORT. Salinas agrees to participate, at CVRP's or

San Jose's request, in public hearings, press conferences and other public forums

supporting the CVRP Project, the Bailey Extension Project, the CVRP Project Approvals,

the CVRP Project Subseqr"rent Approvals and/or the Housing Site Entitlements and to

provide, at CVRP's or San Jose's request, r,vritten comments to public agencies and

City o
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others supporting the CVRP Project, the Bailey Extension Project, the CVRP Project

Approvals, the CVRP Project Subsequent Approvals and/or the Housing Site

Entitlements. If requested by CVRP or San Jose, Salinas shall provide a draft of any

written comments supporting the CVRP Project, the Bailey Extension Project, the CVRP

Project Approvals, the CVRP Project Subsequent Approvals andlor the Housing Site

Entitlements to CVRP and San Jose for their respective review and comment prior to

Salinas' submission of said comments. This Section 10 shall survive the expiration or

earlier termination of this Agreement.

11. ASSISTANCE WITH SETTLEMBNT OF AMBAG

LITIGATION. Salinas shall use it best efforts to cause the AMBAG to enter into a

settlement of the AMBAG Litigation on terms that are acceptable to San Jose and CVRP,

in their tespective sole and absolute discretion.

12, REMEDIES.

12.1. . The Parties

agree that, in the event of a default under this Agreement by any Party, the sole and

exclusive remedies available to the other Parties shall be (a) to enforce by specific

performance the obligations hereunder of the defaulting Party or (b) to exercise any other

remedies specifically set forth herein. No Party shall be required or compelled to take

any action, or refrain from taking any action, other than those actions expressly identified

in this Agreement.
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12.2. Remedies of San Jose and CVRP in the Event of Breach by

Salinas.

I2.3. Termination of Obligations. Salinas'breach of the

obligations set forth in this Agreement shall terminate San Jose's and CVRP's obligations

as set forth in this Aereement.

12.4. Corrective Actions Related to Petitioners' Breach of Section

9.2. In the event of Salinas'breach of the obligations set forth in Section 9.2, Salinas

shall within five (5) business days of its receipt of notice from San Jose and/or CVRP that

Salinas has breached Section 9.2: (a) unqualifiedly withdraw in writing, with a copy to

CVRP and San Jose, any comments submitted to any person or entity in violation of this

Agreement; and/or (b) if the nature or the forum of the comments submitted in violation

of this Agreement are such that they cannot be withdrawn, submit to the same person or

entity, written comments, with a copy to CVRP and San Jose, the content of which refute

the contents of the comments that violated this Asreement. CVRP and San Jose shall

have the right to submit copies of such withdrawals/counter comments to the media,

public officials or any other person or entity deemed by CVRP and San Jose, in their

respective sole and absolute discretion, to be necessary to mitigate the damage caused by

the breach.

12.5. Survival of Releases. Sections 9.1 through9.4, inclusive,

shall survive the expiration or earlier terrnination of this Agreement.

SFRLtB r \RBC\s5.r7 I I r 0J(J(riv6z0jr.DOC,
Page l9



12.6. Enforcement Procedure. As set forth in the Final Order of the

Superior Court of the State of California In and For the County of Santa Clara ("Coud")

set forth in Exhibit A attached hereto, it is the intent of the Parties that the Courl in the

Litigation retain jurisdiction for the sole purpose of resolving any disputes between the

Parties as to the enforcement or interpretation of this Agreement and such continuing

jurisdiction shall not include any other matters. Any dispute regarding the enforcement

or interpretation of this Agreement shall occur pursuant to the following procedure:

l2.6.L Notice of Breach. Within ten (10) business days of

its determination that another Party has breached the provisions of this Agreement, a

Party shall notify all other Parties and their counsel of this determination in writing and

provide a written explanation of the basis of its determination.

12.6.2. Response to Notice of Breach. Within ten (10)

business days of their receipt of the notice set forth in Section 12.6.1, the Parties

receiving said notice shall provide a written response to the notifying Parly indicating its

concurrence with, or rejection of, the determination of breach, or indicating that the

alleged breach has no bearing on that Party's obligations under this Agreement, as the

case may be.

12.6.3. Meet and Confer Oblieation. Should the Parlies

disagree with respect to the determination of breach of this Agreement, or the remedy

necessary to cure any alleged breach, then within fifteen (15) days of the receipt by the
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Party claiming the breach of all responses by the other Parties, or other mutLrally

agreeable date, the Parties shall meet and confer in good faith in an attempt to resolve any

differences.

12.6.4. Court Resolution of Breaches. In the event that the

dispute is not resolved, then the Party claiming the breach shall be,entitled immediately

to seek relief exclusively from the Superior Court in the County of Santa Clara. Any

action taken to resolve a dispute between the Parties with respect to the enforcement or

interpretation of this Agreement shall be taken by motion or other appropriate pleading.

The Court's power to remedy any breach of this Agreement shall be expressly governed

and limited by Section 12.1 ofthis Agreement.

13. MISCELLANEOUS PROVISIONS.

13.1. No Prior Assignments. The Parties hereto represent and

warrant that they have not heretofore assigned or transferred or purported to assign or

transfer, to any other person, entity, firm or corporation whatsoever, any claim, debt,

liability, demand, obligation, expense, action or causes of action herein released.

13.2. Bindinq on Success-ors. This Agreement and its terms shall

inure to the benefit of and be binding upon each of the Parties hereto and each and all of

their respective successors, assignees, buyers, grantees, vendees, or transferees, and their

past or present, direct or indirect, affiliates, partners, joint venhrrers, subsidiaries, parents,

representatives, receivers, trustees, officers, directors, employees, agents, shareholders
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and elected and appointed officials and each of them, as though they were Parties hereto,

wherever located. Salinas shall not have the right to transfer or assign any rights or

obligations under this Agreement, voluntarily, involuntarily, or by operation of law

without the express written consent of CVRP and San Jose, which may be withheld in

CVRP's and San Jose's respective sole and absolute discretion.

13.3. Settlement of Disputed Claims. The Parties hereto

understand and agree that this settlement is a compromise of disputed claims, and that no

Party's actions under this Agreement shall be construed as an admission of liability with

respect to Litigation.

13.4. Entire Agreement. This writing constitutes the entire

agreement among the Parties, and no modification of this Agreement shall be valid unless

executed in writing by the Parties hereto. Further, none of the Parties to this Agreement

shall be bound by any representations, warranties, promises, statements, or information

unless expressly set forth herein.

13.5. Factual Investigation. Each Party has conducted its own

factual investigation, is not relying on any other Party, and assumes the risk that there are

material unknown facts or that facts are other than as is presumed. The Parties further

acknowledge that they are aware that they may hereafter discover material facts in

addition to or different from those which they now know or believe to be tnre with

respect to the subject matter of this Agreement, and further acknowledge that there may

be ftiture events, circumstances, or occurrences materially different from those they know
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or believe likely to occur, but that it is their intention to enter into and be bound.by this

Agreement.

13.6. Agreement May Be Pleaded as a Defense. In connection with

any demand or cause of action related to a matter released in Sections 10.1 through 10.5,

inclusive, this Agreement may be pleaded as a defenle by the Parties hereto and shall

operate to effect a dismissal of such demand or cause of action.

13.1. Captions. The captions of the various sections in this

Agreement are for convenience and organization only, and are not intended to be any part

of the body of this Agreement, nor are they intended to be referred to in construing the

provisions of this Agreement.

13.8. Governing Law. This Agreement shall be governed by and

construed in accordance with the laws of the State of California.

13.9. Severabilit)r. If any terms or provisions of this Agreement or

the application of any term(s) or provision(s) of this Agreement to a particular situation,

is (are) held by a court of competent jurisdiction to be invalid, void or unenforceable, the

remainder of this Agreement or the application of this Agreement to other situations,

shall remain in full force and effect unless amended or modified by mutual consent of the

Parties; provided that, if the invalidation, voiding or unenforceability would deprive any

Party of material benefits derived from this Agreement, or make performance under this

Agreement unreasonably difficult, then the Parties shall rneet and confer and shall make

good faith efforts to amend or modify this Agreement in a manner that is muhrally
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acceptable to the Parties. Notwithstanding the foregoing, if any material provision of this

Agreement, or the application of such provision to a particular sihration, is held to be

invalid, void, or unenforceable, the Party disadvantaged by the invalidation or voiding of

this Agreement may terminate this Agreement by providing written notice of such

termination to the other Parties.

13.10. Notices. Demands and Communications Between the Parties.

Formal written notices, demands, correspondence and communications between the

Parties shall be sufficiently given if delivered personally (including delivery by private

courier), dispatched by certified mail, postage prepaid and return receipt requested, or

delivered by nationaliy recognized overnight courier service, or by electronic facsimile

transmission fbllowed bydelivery of a "hard" copy to the offices of the Parties indicated

below. Such written notices, demands, correspondence and communications may be sent

in the same manner to such persons and addresses as any Party may from time-to-time

designate in writing at least fifteen ( 15) days prior to the name and/or address change and

as provided in this Section 13.10.
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San Jose:

With copies to:

CVRP:

With copies to:

Darrell Dearborn
City Manager's Office
801 N. First St., Room 436
San Jose, CA 951 i0
Facsimile: (408) 271-3131

Richard Doyle
City Attorney
City of San Jose
151 Mission Street
San Jose, California 951 10
Facsimile: (408) 217 -3159

Mr. David Taran
Mr. Stuart Shiff
Coyote Valley Research Park, LLC
150 Almaden Blvd.
Suite 700
San Jose, California 951 13
Facsimile: (408) 293-9600

Ellen Jamason
Senior Director, Real Estate & Facilities
Cisco Systems, Inc.
i70 West Tasman Drive
Building 8
San Jose, CA 95134-1706
Facsimile: (408) 526-4830

Mr. Stephen G. Speno
President
Gibson Speno Companies
60 S. Market Street, Suite 1120
San Jose, CA 951 13
Facsimile: (408) 278-6868

Margo N. Bradish, Esq.
Brobeck, Phleger & Harrison LLP
One Market
Spear Tower
San Francisco, CA 94105
Facsimile: (415) 442-1010
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Salinas: David Mora
City Manager' s Office
City of Salinas
200 Lincoln Avenue
Salinas, California 93901-2639
Facsimile: (831) 7 58-7256

James C. Sanchez
Salinas City Attorney's Office
City of Salinas
200 Lincoln Avenue
Salinas, California 93901-2639
Facsimile: (83i) 758-7256

With copies to:

Notices personally delivered shall be deemed to have been received upon

delivery. Notices delivered by certified mail, as provided above, shall be deemed to have

been given and received on the first to occur of(a) actual receipt by any ofthe addressees

designated above as the Party to whom notices are to be sent, or (b) within five (5) days

after a certified letter containing such notice, properly addressed, with postage prepaid, is

deposited in the United States mail. Notices delivered by nationaily recognized overnight

courier service (such as Federal Express) as provided above shall be deemed to have been

received twenty-four QQ hours after the date of deposit. Notices delivered by electronic

facsimile transmission shall be deemed received upon receipt of sender of electronic

confirmation of deiivery, provided that a "hard" copy is deiivered by overnight courier as

provided above.

13.1 1. Counterparts. This Agreement may be executed in one or

more counterparts, and all the counterparts shall constitute but one and the same
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agreement, notwithstanding that all Parties hereto are not signatories to the same or

original counterpad.

13.12. Nonwaiver. Unless otherwise expressly provided in this

Agreement, no waiver by a Party of any provision hereof shall be deemed to have been

made unless expressed in writing and signed by such Par1y. No delay or omission in the

exercise of any right or remedy accruing to any Party upon any breach under this

Agreement shall impair such right or remedy or be construed as a waiver of any such

breach theretofore or thereafter occurring. The waiver by a Party of any breach of any

term, covenant or condition herein stated shall not be deemed to be a waiver of any other

term, covenant or condition.

13.13. Authority. The persons signing below represent that they

have the authority to bind their respective Party and that all necessary board of directors',

shareholders' or City Council's or other approvals have been obtained.

13.14. Understanding of Terms. The Parties each hereby affirm and

acknowledge that they have read this Agreement, that they know and understand its

terms, and have signed it voluntarily and on the advice of counsel. The Parties have had

a full and unhindered opportunity to consult with their attorneys, accountants, financial

advisors and such other consultants, as they may have desired prior to executing this

Agreement.

13.15. Construction. The Parlies acknowledge that each Party and

its counsel have reviewed this Asreement and that the normal rule of construction to the
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effect that any ambiguities are to be resolved against the drafting party shall not be

employed in the interpretation of this Agreement or any amendment or exhibits hereto.

13.16. Exhibits. All exhibits attached hereto shall be incorporated

herein by reference as if set forth herein in full.

13.17 . No Third Party Beneficiaries. The Parties agree that no third

party beneficiary to this Agreement exists and that nothing contained herein shall be

construed as giving any other person or entity third party beneficiary status.

13.18. No Requirement to Build. The Parties hereto agree that,

notir"ithstanding anything to the contrary herein, this Agreement shall not obligate CVRP

or San Jose to undertake all or any part of the CVRP Project or the Bailey Extension

Project.

13.19. No Further Payments. No Party hereto shall be required to

pay, or be responsible for the payment of, any sum, cost or expense, except as expressly

provided by this Agreement.

13.20. Further Assurances. The Parties shall promptly perform,

execute and/or deliver or cause to be performed, executed and./or delivered any and all

acts, deeds and assurances, including the delivery of any documents, as either Party may

reasonably require in order to carry out the intent and purpose of this Agreement.

13.21. Termination. If CVRP, in its sole and absolute discretion,

notifies the other Parties, in writing, (a) tliat any CVRP Project Approval or CVRP

Project Subsequent Project Approval is disapproved or is approved on tenls not
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acceptable to CVRP in its sole and absolute discretion, or (b) that CVRP has decided not

to commence constmction of any new buildings in the CVRP Project, or (c) that any

CVRP Project Approval or CVRP Project Subsequent Approval has been suspended,

stayed, restrained, invalidated or voided as a result of any litigation, legislation,

referendum or other reason, then this Agreement shall automatically terminate as of the

date of such notice.

13.22. Announcement of Settlement. The Parties hereto shall work

in good faith and cooperatively to announce the execution of this Settlement Agreement

at a press conference or other public forum at the time of execution of the Agreement. In

such announcement, the Parties hereto shall commend one another for their respective

leadership and commitment to forging a regional collaborative for smart growth regional

planning in San Jose and the adjoining communities including Salinas. Salinas shall state

its support for the CVRP Project and Bailey Extension Project.
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IN WITNESS WHEREOF. the Parties hereto have executed one or more

copies of this Agreement as of the date first set forth above.

Date: !*gtst _,2001
g$r+t\o,rr

COYOTE VALLEY RESEARCH
PARK, LLC,
a Delaware limited liability company

By: Coyote Vailey Properties, LLC,
a Delaware limited iiabilitv
company
Manager

Coyote Valley Managers,LLC, a
Delaware corporation
Manager

Its:

By:

Its:

By:
Its:

By:

{vco Coyote Mana

David A. Taran
Manager
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Date: August _,2001 CITY OF SAN J

By:

Nam'e:

fu+"-*.
Date: n*g,st Lg,2001 CITY OF SALINAS

By:

Ron Gonzale
Mayor

Anna Caballero
Mayor

Title:

Name:
Title:

APPROVED AS TO FORM:

Dated: August _, 2001

Dated: ffit-,2001
{  r  , . ?

<ft"i; 
- t t'

BROBECK, PHLEGER & HARRISON
LLP

Attorneys for COYOTE VALLEY
RESEARCH PARK. LLC

OFFICE OF THE CITY ATTORNEY OF

Attorneys for CITY OF SAN JOSE

THE CITY OF SAN JOSE

iCiuccio
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SqrL"4"Er
Dated: Ajgrrsi L'l ,2001 OFFICE OF THE CITY ORNEY OF

THE CITY ONALI

Attorhevs for CITY OF SALINAS
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EXHIBIT A

FINAL ORDER OF COURT
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ROLLIN B. CHIPPEY State Bar No.: 107941
BROBECK, PHLEGER & HARRISON LLP
Spear Street Tower
One Market
San Francisco, California 94105
Telephone: (415) 442-0900
Facsin.ri le: (415) 442-1010

Attorneys for Real Parties In Interest
COYOTE VALLEY RESEARCH PARK, LLC;
GIBSON SPENO, LLC; DIVCOWEST PROPERTIES, LLC;
CISCO SYSTEMS. INC.: and ROBERT WEYHE :

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SANTA CLARA

CITY OF SALINAS, a charler city,

Petitioner and Plaintiff.

V .

CITY OF SAN JOSE, a charter city, CITY
COLINCIL OF THE CITY OF SAN JOSE,
the governing body of the City of San Jose,
and DOES I through X, inclusive,

Case No. CV 794212

STIPULATED JUDGMBNT
ENTERED PURSUANT TO
CALIFORNIA CODE OF CIVIL
PROCEDURE SECTION 664.6

Action Filed: November 28. 2000
Trial Date: Not Yet Established

COYOTE VALLEY RESEARCH PARK, ]
LLC; GTBSON SPENO,LLC; DIVCOWEST )
PROPERTIES, LLC; CISCO SYSTEMS, )
INC., ROBERT WEYHE, and DOES 1 )
thror-rght 5 0,inclusive,,

Real Parties in Interest.
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Plaintiff and Petitioner City of Salinas (hereinafter referred to as "Salinas"),

Defendants and Respondents City of San Jose and City Council of City of San Jose

(hereinafter refemed to as "San Jose"), and Real Parties in Interest Coyote Valley

Research Park LLC, Cisco Systems, Inc., DivcoWest Properties, Gibson Speno LLC, and

Robert Weyhe (hereinafter referred to as "CVRP"), (collectively, the "Parties"), through

their counsel of record, hereby agree and stipulate as follows:

FACTUAL BACKGROLIND

H. WHEREAS, on or about October 24,2000 and November 7,2000, City Council of

San Jose considered and approved land use entitlements relating to Coyote Valley

Research Park. Pursuant to such project approvals, Coyote Valley Research Park

anticipates the development of an approximately 688-gross acre site with

approximately 385 net acres of office/research and developmenVassembly and light

manufacturing uses. Construction of building space would total up to 6.6 million

square feet. Specifically, the City Council of San Jose made the following

determinations: (l) the project will have a significant effect on the environment, (2)

an environmental impact report was prepared and certified for the project pursuant to

the provisions of the California Environmental Quality Act, Califomia Public

Resources Code $21000 et. seq. ("CEQA"), (3) mitigation measures were made a

condition of approval of the project, and (4) a statement of overriding considerations

was adopted fbr the project. On the same date, the City Council of San Jose approved

various infrastructurre asreements with the CVRP.
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I. WHEREAS, on or about Novernber 21,2000, Salinas commenced the above-

captioned action relating to the project pursuant to the California Environmental

Quality Act, Public Resources Code $ 21000 et seq. ( the "Litigation").

J. By way of summary, the Litigation seek a writ of mandate pursuant to Califomia

Code of Civil Procedure ("C.C.P.") $$1085 and 1094.5, and for declaratory and

injunctive relief pursuant to C.C.P. $$526, 527 and i060 and Civil Code 53422,

setting aside land use approvals issued by San Jose allowing development of the

Project.

K. WHEREAS, pursuant to the provisions of CEQA, Salinas, San Jose, and CVRP have

been engaged in discussions in an effort to resolve the Litigation.

L. WHEREAS, as set forth more fully below, the Parties hereto desire to fully settle,

compromise, and resolve the Litigation and any disputes and controversies relating to

the CVRP Project Following extensive settlement discussions and negotiatioirs, the

Parties have agreed to a settlement, the terms and conditions of which are set forth in

Exhibit A hereto and which constitute the mutual understandings of the Parties.

M. WHEREAS Salinas, San Jose and CVRP have each consulted with legal counsel

regarding this Stipulated Judgment set forth herein and are fully aware of its legal

effect.

STIPULATION

Salinas, San Jose and CVRP, through their counsel of record, agree and

stipulate as follows:
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'l
l . Pursuant to section 664.6 of the California Code of Civil Procedure, the above-

captioned matter shall be and is hereby dismissed with prejudice.

Pursuant to section 664.6 of the California Code of Civil Procedure, Salinas, San Jose

and CVRP hereby request that the Court retain jurisdiction over Salinas, San Jose and

CVRP to enforce the terms of the Settlement Agreement until performance in full of

all terms of the Settlement Agreement has been completed. Salinas, San-Jose and

CVRP consent to the Court's retention of iurisdiction to enforce the terms of the

Settlement Asreement.

3. Salinas, San Jose and CVRP shall each bear their own costs.

Dated: September 13, 2001 BROBECK, PHLEGER & HARRISON
LLP

By:
Rollin B. Chippey, II

Attorneys for Real Parties in Interest
COYOTE VALLEY RESEARCH PARK.
LLC, CISCO SYSTEMS, INC.,
DIVCOWEST PROPERTIES, GIBSON
SPENO LLC and ROBERT WEYHE

2.

SFRLI B l \Rl l ( \554? |  J 1 0l(J(r 'WoZ0lr.DOC)

Page 37



Dated: September 13, 2001

C}cy6ber- I

Dated: SWtembe+13, 2001

DATED: September _ 2001

OFFICE OF THE CITY ATTORNEY OF
THE CITY OF SAN JOSE

Attorneys for Respondents CITY OF SAN
JOSE and CITY COLNCIL OF CITY OF
SAN JOSE

SALINAS

ORDER

Leslie C. Nichols
Judge of the Superior Court

Josept[PiCiuccio

REMY, T

Attorneys for Petitioner CITY OF

The above provisions and stipulations are hereby adopted as an Order of this Courl
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